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RECOVMENDED ORDER

Pursuant to notice, a hearing was held in this case in
accordance with Section 120.57(1), Florida Statutes, on
August 16, 2001, by video teleconference at sites in Wst Palm
Beach and Tal | ahassee, Florida, before Stuart M Lerner, a duly-
desi gnated Adm ni strative Law Judge of the Division of

Adm ni strative Hearings.
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STATEMENT OF THE | SSUE

Whet her Petitioner, acting on behalf of June Rosacker, is
entitled, pursuant to Chapter 717, Florida Statutes, to the
$37,281.25 in the Departnent of Banking and Fi nance's
(Departnent's) Uncl ai med Property Account Nunmber 00963-1981-
00026, which was derived fromthe Departnent's sale of five
$5, 000. 00 Fl ori da Devel opment Commi ssion Sunshine Skyway Revenue
Bonds, nunbers 2114, 2115, 2116, 2117, and 2118, that Culfstream
Bank, N. A, had turned over to the Departnent as uncl ai ned
property.

PRELI M NARY STATEMENT

On June 13, 2001, the Departnment issued a notice of intent
to deny Petitioner's claim nade on behalf of June Rosacker, of
entitlement to the nonies in Unclained Property Account Nunber
00963- 1981- 00026. On or about June 21, 2001, Petitioner filed a
Petition for Formal Evidentiary Hearing on the Departnent's
proposed denial of the claim On June 25, 2001, the matter was
referred to the Division of Adm nistrative Hearings (Division)
for the assignnent of a Division Adm nistrative Law Judge to
conduct the hearing Petitioner had requested.

On August 1, 2001, the parties filed a Prehearing
Stipul ati on whi ch contai ned, anong other things, the follow ng

"Stipul ated Facts":



1. The Department has received the anount
of $37,281.25 derived fromthe sale of five
$5, 000. 00 Fl ori da Devel opnent Commi ssi on
Sunshi ne Skyway Revenue Bearer Bonds numnbers
2114-2118 in safe deposit box nunber 3228
opened in the nane of R chard Rosacker and
reported by Gulfstream N A, Uncl ained
Property Account Nunmber 00963-1981-00026.

2. Eyes and Ears Investigative Services
filed a claimfor the account on behal f of
June Rosacker

As noted above, the hearing was held on August 16, 2001.
Three witnesses testified at the hearing: Fred Goodman, June
Rosacker, and John Alcorn. |In addition, 33 exhibits
(Petitioner's Exhibits 1 through 24, and Respondent's Exhibits 1
t hrough 9) were offered and received into evidence.

At the close of the evidentiary portion of the hearing the
under si gned established a deadline (14 days fromthe date of the
filing of the hearing transcript with the Division) for the
filing of proposed recomrended orders.

A transcript of final hearing (consisting of one vol une)
was filed with the D vision on Septenber 14, 2001.

Petitioner and the Departnent filed Proposed Recommended
Orders on Septenber 26, 2001, and Septenber 28, 2001,

respectively. These post-hearing submttals have been carefully

consi dered by the undersigned.



FI NDI NGS OF FACT

Based upon the evidence adduced at the final hearing and
the record as a whole, the followi ng findings of fact are nade
to supplenment the "Stipulated Facts"” set forth in the parties’
Prehearing Stipul ati on:

1. June Rosacker (Ms. Rosacker) is the wi dow of Richard
Rosacker (M. Rosacker).

2. She and her | ate husband were married for 38 years
bef ore he passed away on Cctober 11, 1995.

3. M. and Ms. Rosacker lived in a residence on the
prem ses of Floral Acres, a commercial nursery |ocated at 109
Northeast 17th Street in Delray Beach from 1961 until 1978. It
was their first marital residence.

4. M. Rosacker was the Vice President of Operations of
Floral Acres until 1969, when he resigned his position.

5. M. Rosacker's resignation coincided with his cousin,
Art hur Rosacker, Jr. (Arthur Jr.), succeeding Arthur Rosacker
Sr. (Arthur Sr.), Arthur Jr.'s father and M. Rosacker's uncle,
as President of Floral Acres. M. Rosacker and Arthur Jr. did
not get along with each other as well as M. Rosacker and Arthur

Sr. did.



6. M. Rosacker started his own business in 1970.

7. Arthur Sr. executed his Last WII and Testanent (Arthur
Sr.'s WIIl) in 1971. M. Rosacker was not nanmed a beneficiary
in Arthur Sr.'s WII.

8. Arthur Sr. passed away on April 4, 1978.

9. Sonetinme in the 1970's, M. Rosacker received at his
and Ms. Rosacker's Floral Acres residence correspondence from a
bank, which was not M. and Ms. Rosacker's "regul ar bank,"
advi sing M. Rosacker that the bank was hol di ng $25, 000.00 in
"funds" in his nanme. 1/

10. M. Rosacker thought "the bank nust have nmade a
m stake.” He had no know edge of the "funds"” which were the
subj ect of the bank's correspondence.

11. M. Rosacker went to the bank (which was |located in
Boca Raton) for the purpose of letting the bank know that the
"funds" were not his.

12. Upon his return, he told Ms. Rosacker that had taken
care of the matter by telling the bank "it was not his noney, he
didn't put any noney in the bank, and he knew not hi ng about it."

13. In 1981, Boca Raton-based Cul fstream Bank, N A 2/
(Qul fstream) reported to the Departnent that it was hol ding as
uncl ai med property five $5,000.00 Florida Devel opnent Conmi ssi on
Sunshi ne Skyway Revenue Bonds, nunbers 2114, 2115, 2116, 2117,

and 2118, (Bonds in Question) that had been left in a safe



deposit box, nunber 3228, rented in the name of a "R chard
Rosacker" whose address was not "on file" at the bank. 3/
GQul fstream's report to the Departnent further indicated that the
"date of [the] last transaction"” involving safe deposit box
nunber 3228 was May 5, 1971. On this date, according to the
report, the | essor of the box was Fort Lauderdal e-based Anerican
Nat i onal Bank and Trust Conpany (which subsequently nmerged with
Qul fstream.

14. The bonds were remtted to the Departnent, which sold
them for a total of $37,281.25.

15. At no tine did either M. or Ms. Rosacker rent a safe
deposit box from American National Bank and Trust Conpany or
Qul fstream

16. At notine did either M. or Ms. Rosacker purchase
Fl ori da Devel opnment Conmm ssion Sunshi ne Skyway Revenue Bonds.

17. On May 18, 1984, M. Rosacker executed a Declaration
of Trust, which provided, in pertinent part, as foll ows:

ARTI CLE |

TRUST CORPUS

This Trust shall consist of the original TEN
DOLLARS ($10.00) contribution and additional
assets may be contributed by ne or by any

ot her person. All trust assets shall be
listed on the SCHEDULE OF ASSETS attached
hereto, may be conprised of property of any
ki nd and character, including insurance
benefits of any nature, and nay be added by
inter vivos or testanentary transfer, or




ot herwi se at ny dem se. Any asset
registered in the nane of the Trust or
Trustee 4/ shall be presuned to be a part
of this Trust, whether such asset is |listed
on the SCHEDULE OF ASSETS or omtted
therefrom it being ny intent to expand
rather than restrict the list of assets held
in this Trust.

ARTI CLE V

DI SPOSI TI ON AT SETTLOR S DEM SE- RESI DUARY
TRUST PROVI SI ONS

A If ny wife, JUNE WEBB ROSACKER, survives
me, | direct nmy Trustee to fund into "Trust
B" provi ded under paragraph B the | argest
amount, if any, that can pass free of

Federal estate tax under this instrument by
reason of the unified credit and the state
death tax credit, reduced by property
passi ng outside this instrunent which does
not qualify for the marital or charitable
deduction in conputing Gantor's federal
estate tax. The values as finally fixed for
Federal estate tax purposes shall govern the
funding of this Trust. The bal ance of ny
estate | give outright to my wife, June Wbb
Rosacker .

ARTI CLE VI

APPO NTMENT OF TRUSTEE .

B. Upon ny demise ny wife, JUNE WEBB
ROSACKER and ny friend, MARVIN SALI NE, shal
be appointed the Trustees of all shares of
this Trust. Should MARVIN SALI NE be unabl e
to serve as Trustee, ny brother, HANS DONALD
ROSACKER shal | be appoi nted Trustee.

Shoul d neither of the foregoing be able to
serve as Trustee with nmy spouse then she
shal | appoint as Trustee a corporate
fiduciary.



The "Declaration of Trust's" "Schedul e of Assets" was |eft
bl ank.

18. On Septenber 23, 1988, M. Rosacker executed an
Amendnent to Trust Agreenment, which provided, in pertinent part,
as follows:

| hereby anmend Article VI, Paragraph A to
provide that if nmy spouse cannot serve as
Trustee, then ny daughters, JAN CE and
ELLEN, shall serve as Trustees, or either
shall serve as sole trustee if one cannot
serve. | then amend Paragraph B to appoi nt
my spouse and ny daughters, JAN CE and
ELLEN, (or either if one cannot serve) as
Co-Trustees at ny demise. | therefore
revoke all reference to MARVIN SALI NE and
HANS DONALD ROSACKER as potenti al

Tr ust ees, :

19. On May 18, 1984, the sane day he executed the
Decl aration of Trust, M. Rosacker also executed a Last WII and
Testanent, which provided, in pertinent part, as follows:
ARTI CLE |11

| give to ny beloved wife, JUNE WEBB
ROSACKER, in fee, all clothing, jewelry,
househol d goods, personal effects,

aut onobi | es and ot her tangi bl e personal
property not otherw se specifically
bequeat hed by WIIl, Codicil or Separate
Witing, except cash on hand, owned by ne at
the tinme of ny death.

ARTI CLE V

Al'l the rest, residue and remai nder of the
property which I may own at the tinme of ny
deat h, real, personal and m xed, tangible
and i ntangi bl e, of whatsoever nature and
wher esoever situated, including all property



which | may acquire or becone entitled to
after the execution of this WII, . . . , |
bequeat h and devise to the Trustee of that
Trust Agreenent executed by nme on ,

1984, said assets to be held IN TRUST as
part of the Trust Estate as that termis
used in said Trust Agreenent as further
anended at time prior to ny death.

ARTI CLE VI
| hereby appoint ny wife, JUNE WEBB
ROSACKER, to be ny Personal Representative
of this nmy Last WIIl and Testanent. .
20. Fred Goodnman is a Florida-licensed private
i nvestigator who does business as Eyes and Ears Investigative
Services. He has been "involved in abandoned property matters”
for the past nine years.
21. In February of 1994, M. Goodnman visited M. and
Ms. Rosacker at their honme in Oveido, Florida, to seek
aut horization to file a claimwth the Departnent, on behalf of
M . Rosacker, to recover the proceeds of the sale of the Bonds
i n Question.
22. M. Rosacker declined to give M. Goodman such
aut hori zation. He told M. Goodman that, although he believed
that the bonds "were put in the bank for himby his uncle,"
Arthur Sr., "it was a situation in which he was not going to be

able to prove that he owned the funds" and that therefore it

woul d be a "waste of tinme" for himto pursue the nmatter.



23. Following M. Rosacker's death in 1995 M. Goodnan
entered into an agreenent with Ms. Rosacker in which Ms.
Rosacker agreed to "appoint Eyes and Ears Investigative
Services . . . an irrevocable Limted Power of Attorney to
proceed on [her] behalf in accordance with [the recovery of the
$37,281.25 in assets described in the agreenent]; [and] to
performany and all acts, including but not limted to the
execution of any and all docunments, for and on behalf of [her],
as may be required in order to effect the recovery and
di sbursenent of said assets to Eyes and Ears Investigative
Services Escrow Account." The agreenent provided that, "for

full conpensation of its Services," Eyes and Ears Investigative
Services would be "assigned a fee of 30%[of] said assets.”

24. Although it has been al nbst six years since
M . Rosacker has passed away, his Last WII| and Testanment has

not yet been probat ed.

CONCLUSI ONS OF LAW

25. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120. 57,

Fl ori da Stat utes.

26. Chapter 717, Florida Statutes, contains the "Florida

Di sposition of Unclainmed Property Act"™ (Act). Section 717.001,

Fl ori da St at ut es.
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27.

Section 717.101, Florida Statutes, defines certain

ternms used in the Act. It provides, in pertinent part,

foll ows:

28.

(2) "Apparent owner"” neans the person
whose nane appears on the records of the
hol der as the person entitled to property
hel d, issued, or owi ng by the holder.

(6) "Departnent" nmeans the Departnment of
Banki ng and Fi nance.

(10) "Hol der™ nmeans a person, wherever
organi zed or domiciled, who is:

(a) In possession of property bel ongi ng
to anot her;

(15) "Owner" neans a depositor in the
case of a deposit, a beneficiary in case of
a trust other than a deposit in trust, a
claimant, or a payee in the case of other
i ntangi bl e property, or a person having a
| egal or equitable interest in property
subject to this chapter or his or her |egal
representative.

Pursuant to Section 717.116, Florida Statutes,

tangi bl e and intangi ble property held in a safe-deposit

as

"Ta]ll

box or

any ot her saf ekeeping repository in this state in the ordinary

course of the holder's business, and proceeds resulting

sale of the property pernmtted by | aw,

fromthe

t hat has not been cl ai ned

by the owner for nore than 3 years after the | ease or rental

period on the box or other

uncl ai ned. "

11

repository has expired are presuned



29. If such unclained intangible property is a bond that
was issued by "this state or any political subdivision of this
state" and the "last known address of the apparent owner or
ot her person entitled to the property” is unknown, the property
is "subject to the custody of the [Departnent as uncl ai ned
property." Sections 717.103 and 717.1035, Florida Statutes.

30. The holder of a bond that is "subject to the custody
of the [D]epartnent as unclained property” is required to
deliver the property to the Departnent, along with a report.
Sections 717.117 and 717.119, Florida Statutes.

31. "Upon . . . delivery of property to the [D]epartnent,
the state assunmes custody and responsibility for the safekeeping
of property”. Section 717.1201(1), Florida Statutes.

32. Unclained "[p]roperty renoved from a safe-deposit box
or ot her safekeeping repository is received by the [D] epartnent
subject to the holder's right . . . to be reinbursed for the
actual cost of the opening and to any valid Iien or contract
providing for the holder to be reinbursed for unpaid rent or
storage charges. The [Departnent [nust] nake the reinbursenent
to the holder out of the proceeds remaining after the deduction
of the [Djepartnent's selling cost.” Section 717.1201(7),

Fl ori da St at ut es.

12



33. The Departnent has the authority, after receiving the
uncl ai med property, to sell it. Section 717.122, Florida
St at ut es.

34. Section 717.123(1), Florida Statutes, requires that
the Departnent do the foll owi ng upon selling the property:

Al'l funds received under this chapter,
i ncludi ng the proceeds fromthe sale of
uncl ai ned property under s. 717.122, shal
forthwith be deposited by the departnent in
the Uncl aimed Property Trust Fund. The
departnent shall retain, fromfunds received
under this chapter, an anmobunt not exceedi ng
$8 mllion fromwhich the departnent shal
make pronpt paynment of clains allowed by the
departnment and shall pay the costs incurred
by the departnent in adm nistering and
enforcing this chapter. Al remaining funds
recei ved by the departnent under this
chapter shall be deposited by the departnent
into the State School Fund.

35. Section 717.124, Florida Statutes, addresses the
"[f]liling of clain[s] with [the] [D]epartnent,"” and provides as
foll ows:

(1) Any person, excluding another state,
claimng an interest in any property paid or
delivered to the departnment under this
chapter may file with the departnent a claim
on a formprescribed by the departnent and
verified by the claimant. The depart nment
shall determ ne each claimw thin 90 days
after it is filed. Such determ nation shal
contain a notice of rights provided by ss.
120.569 and 120. 57.

(2) Aclaimfor a cashier's check or a
stock certificate without the origina
instrument nmay require an i ndemity bond
equal to the value of the claimto be

13



provi ded prior to issue of the stock or
paynent of the claimby the departnent.

(3) The departnment nmay require an
affidavit swearing to the authenticity of
the claim |ack of docunmentation, and an
agreenent to allow the departnent to provide
t he name and address of the claimant to
subsequent claimants comng forward with
substanti ated proof to claimthe account.
This shall apply to clainms equal to or |ess
t han $250.

(4) If aclaimis determned in favor of
the claimant, the departnment shall deliver
or pay over to the claimant the property or
t he anmount the departnent actually received
or the proceeds if it has been sold by the
departnment, together with any additional
anount required by s. 717.121.

(5 (a) If an owner authorizes an
attorney, Florida-certified public
accountant, or private investigative agency
which is duly licensed to do business in
this state to claimthe uncl ai med property
on the owner's behal f, the departnment is
aut hori zed to make distribution of the
property or noney in accordance wth such
power of attorney.

(b)1. Paynments of approved clains for
uncl ai mred cash accounts shall be nade to the
owner after deducting any fees authorized
pursuant to a witten power of attorney.

2. Payments of fees authorized pursuant
to a witten power of attorney for approved
cash clainms shall be forwarded to the
desi gnated attorney, Florida-certified
public accountant, or private investigative
agency. Such paynents nmay be nade by
el ectronic funds transfer and nay be nade on
such periodic schedul e as the departnent may
define by rule, provided the paynent
intervals do not exceed 31 days.

14



3. Paynents of approved clainms for
uncl ai med securities and other intangible
ownership interests made to an attorney,
Florida-certified public accountant, or
private investigative agency shall be
pronptly deposited into a trust or escrow
account which is regularly naintained by the
attorney, Florida-certified public
accountant, or the private investigative
agency in a financial institution authorized
to accept such deposits and located in this
state.

(c) Distribution of unclainmed property
by the attorney, Florida-certified public
accountant, or private investigative agency
to the claimant shall be nade within 10 days
followng final credit of the deposit into
the trust or escrow account at the financi al
institution, unless a party to the agreenent
protests in witing such distribution before
it is nmade.

(6) The departnent shall not be civilly
or crimnally liable for any property or
funds distributed pursuant to this section,
provi ded such distribution is nmade in good
faith.

36. Section 717.1242(1), Florida Statutes, discusses the
"jurisdiction of the circuit court sitting in probate and the
[ D] epartnent™ in those instances where the apparent owner of the
uncl ai med property is deceased. It provides as foll ows:

It is and has been the intent of the
Legi sl ature that, pursuant to s.
26.012(2)(b), circuit courts have
jurisdiction of proceedings relating to the
settlenent of the estates of decedents and
other jurisdiction usually pertaining to
courts of probate. It is and has been the
intent of the Legislature that, pursuant to
S. 717.124, the departnent determ nes the
merits of clainms for property paid or

15



delivered to the departnment under this
chapter. Consistent with this |egislative
intent, any estate or heir of an estate
seeking to obtain property paid or delivered
to the departnent under this chapter nust
file aclaimwth the departnent as provided
ins. 717.124.

37. "If the apparent owner is deceased, the d ai mant nust
provi de [the Departnment wi th] appropriate docunentation to
connect the Estate that is being represented by the claimant to
t he deceased apparent owner." Rule 3D 20.0022(4), Florida
Adm ni strative Code. 5/

38. "Any person aggrieved by a decision of the
[ D] epartnment may petition for a hearing as provided in ss.

120. 569 and 120.57. 1In any proceeding for deternination of a
claimto property paid or delivered to the [D]epartnent under
[the Act], the burden shall be upon the claimant to establish
entitlenment to the property by a preponderance of evidence."
Section 717.126, Florida Statutes; see also Rule 3D 20.0022(1),
Fl orida Adm nistrative Code ("Any and all persons filing a claim
for unclainmed property has the burden to provide to the

Department a preponderance of evidence to prove entitlenent to

such property being clained.").

39. "A 'preponderance' of the evidence is defined as 'the
greater weight of the evidence,'" . . . or evidence that 'nore
likely than not' tends to prove a certain proposition.” G o0ss

v. Lyons, 763 So. 2d 276, 280 (Fla. 2000).

16



40. In the instant case, Petitioner has filed a claimon
behal f M's. Rosacker pursuant Section 717.124, Florida Statutes,
seeking to recover the proceeds of the sale of the Bonds in
Question, five $5,000.00 Florida Devel opnment Conmm ssi on Sunshi ne
Skyway Revenue Bonds that Gulfstream in 1981, had turned over
to the Departnent as uncl ai ned property. Ms. Rosacker, through
Petitioner, contends that her deceased husband, M. Rosacker,
was the owner of these bonds and that she is entitled to the
bond proceeds as "the successor trustee of her husband' s
intervivos trust."

41. The preponderance of the evidence does not support
Ms. Rosacker's contention.

42. \While in the 1981 uncl ai ned property report it
subnmitted to the Departnent Gul fstreamindicated that the Bonds
in Question had been left in a safe deposit box | eased, on or
before May 17, 1971, by its predecessor, Fort Lauderdal e-based
Anerican National Bank and Trust Conpany, to a "Richard

Rosacker," it does not appear that the Ri chard Rosacker to whom
M's. Rosacker was married was the | essee of this box or the
owner of its contents. Mre |ikely than not, sone other Richard
Rosacker, 6/ or someone el se using that nane, |eased the box
and used it for the safekeeping of the bonds.

43. No showi ng has been that M. Rosacker, at any tine,

had access to the box or exercised dom nion and control over its

17



contents. 7/ Indeed, by Ms. Rosacker's own adm ssion (made
during her deposition on August 6, 2001, the transcript of which
was received into evidence as Respondent's Exhibit 8), neither
she nor M. Rosacker ever rented a safe deposit box from
Anmerican National Bank and Trust Conpany or from Gul fstream nor
did she or her husband ever purchase Florida Devel opnent
Comm ssi on Sunshi ne Skyway Revenue Bonds. 8/ These adm ssions
by Ms. Rosacker rebut any presunption, arising fromthe name of
the | essee of safe deposit box nunber 3228 (as reported by
Qul fstream), that M. Rosacker owned the Bonds in Question. 9/
44. Ms. Rosacker has specul ated (as had M. Rosacker when
di scussing the mater with Petitioner in February of 1994) t hat
M. Rosacker's uncle, Arthur Sr., left the Bonds in Question in
saf e deposit box nunber 3228 as a gift for M. Rosacker. Mere
specul ati on, however, is insufficient to establish

M. Rosacker's ownership of the uncl ai med bonds. See Lassett v.

Lassett, 768 So. 2d 472, 474 (Fla. 2d DCA 2000) (" The husband
specul ated that the wife had acqui red additional coins during
their marriage. There was no proof of this and no coins were
produced or traced during the dissolution proceeding.
Specul ati on, conjecture, and suspicion can neither establish the
exi stence of the coins nor their status as marital property.");

Pringle v. Marine Fisheries Comm ssion, 732 So. 2d 395, 398

(Fla. 1st DCA 1999)(Van Nortw ck, J., specially

18



concurring)("Bare specul ati on about a theoretical fishing nethod
cannot constitute conpetent substantial evidence to support a

finding of comrercial viability."); LeMaster v. dock, Inc., 610

So. 2d 1336, 1338-39 (Fla. 1st DCA 1992)("It has |ong been the
rule that a witness's opinion as to what woul d have happened if
ci rcunstances were different constitutes rank specul ati on that
i's not conpetent evidence: 'Conjecture has no place in
proceedi ngs of this sort. . . . The |aw seens well established
that testinony consisting of guesses, conjecture or

specul ati on--suppositions without a prem se of fact--are clearly
inadm ssible in the trial of causes in the courts of this

country."'"); and Robinson v. Allstate |Insurance Conpany,

367 So. 2d 708, 711 (Fla. 3d DCA 1979)("A nere specul ation or
i nference of negligence is insufficient to support a jury
verdict.").

45. "When a claimof a gift is not asserted until after
the death of the alleged donor [as in the instant case], the
donee [or the donee's successor(s) in interest] nust show by
cl ear and satisfactory evidence every elenment which is requisite

to constitute a gift." Wod v. MCellan, 247 So. 2d 77, 78

(Fla. 1st DCA 1971). These elenents include donative intent and
delivery, either actual, constructive, or synbolic, to the

donee. See J.R Brooks & Son, Inc. v. Quiroz, 707 So. 2d 861,

862 (Fla. 3d DCA 1998) ("[T]he record is devoid of any indication

19



that a valid transfer took place by either of the two
concei vabl e ways it could have been legally acconplished. No
sale. On the one hand, it is undisputed that Neal did not buy
the corporation's interest in the truck at anytime. No gift.
On the other, even if arguendo a Florida corporation has the
| egal power to make a non-charitable gift in any circunstances,
there is no evidence whatever of either (a) an expression
of donative intent or (b) an actual, constructive or synbolic
delivery of the subject matter--both of which are required to
sustain the validity of a gift."). 1In the instant case, there
IS no conpetent substantial evidence that Arthur Sr. ever
exerci sed dom nion and control over the Bonds in Question, nuch
| ess knowi ngly and intentionally surrendered such dom ni on and
control to M. Rosacker. Accordingly, there is no evidentiary
basi s upon which to conclude that the Bonds in Question were a
gift to M. Rosacker from Arthur Sr.

46. In view of the foregoing, the claimof entitlenent to
the proceeds of the sale of the Bonds in Question, filed by
Petitioner on Ms. Rosacker's behalf, which is prem sed upon the
contention that the bonds were owned by M. Rosacker, nust be
rej ect ed.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons

of Law, it is hereby
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RECOMVENDED t hat the Departnent enter a final order
rejecting Petitioner's claimthat Ms. Rosacker is entitled to
t he proceeds of the Bonds in Question.

DONE AND ENTERED this 4th day of October, 2001, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 4th day of October, 2001.

ENDNOTES
1/ There is no indication that the correspondence specified
that the "funds" the bank was hol di ng were Fl ori da Devel opnent

Comm ssi on Sunshi ne Skyway Revenue Bonds.

2/ Qulfstreams offices were | ocated approximtely ten to 15
mles fromFloral Acres.

3/ The report gave only the name of the | essee of the box, and
no ot her identifying informtion.

4/ "Bearer bonds [li ke the Bonds in Question], by their nature,
are not titled in the nane of one or nore persons.” Wnterton v.

Kauf mann, 504 So. 2d 439, 442 (Fla. 3d DCA 1987).

5/ This rule was adopted by the Departnent pursuant to the
"rul emaki ng authority" described in Section 717.138, Florida
Statutes, which authorizes the Departnent "to adopt rules
pursuant to ss. 120.536(1) and 120.54 to inplenent the

provi sions of [Chapter 717, Florida Statutes]."
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6/ There has been no show ng that, at the tine the box was
| eased, there was not any other Ri chard Rosacker living in, or
havi ng sone connection to, the South Florida area.

7/ "The fact that a person may have the right of access through
a witten instrunent to the contents of a safe deposit box does
not mean, absent such |anguage in the | ease agreenent, that said
person has a right to the ownership of the contents found in the
box." Bechtel v. Bechtel's Estate, 330 So. 2d 217, 219 (Fla. 2d
DCA 1976) .

8/ A party's own statenent made other than at the final
hearing, which is offered to prove the truth of the matter
asserted therein, is hearsay evidence, but it nonetheless is
sufficient, standing alone, to support a finding of fact because
it falls within the "adm ssions" exception to the hearsay rule
described in Section 90.803(18), Florida Statutes. See Section
120.57(1)(c), Florida Statutes ("Hearsay evidence nmay be used
for the purpose of suppl enenting or explaining other evidence,
but it shall not be sufficient initself to support a finding
unless it would be adm ssible over objection in civil
actions.").

9/ Inits Proposed Recormended Order, Petitioner suggests that
the "funds"” referred to in the correspondence M. Rosacker
received in the 1970's, described in paragraph 9 of this
Recomrended Order, were the Bonds in Question. To the extent
that such an inference nay be nade, M. Rosacker's statenent
agai nst interest, upon receiving such correspondence, that the
"funds" were not his further undercuts Petitioner's position
that M. Rosacker was the owner of these bonds. See Section
90.804, Florida Statutes (" (1) DEFIN TI ON OF UNAVAI LABI LI TY. - -
"Unavailability as a witness' means that the declarant:

(d) Is unable to be present or to testify at the hearing

because of death . . . . (2) HEARSAY EXCEPTI ONS. --The foll ow ng
are not excluded under s. 90.802, provided that the declarant is
unavail able as a witness: . . . . (c) Statenent against

interest.--A statenent which, at the tinme of its naking, was so
far contrary to the declarant's pecuniary or proprietary
interest or tended to subject the declarant to liability or to
render invalid a claimby the decl arant agai nst another, so that
a person in the declarant's position would not have made the
statenment unless he or she believed it to be

true. . . ."); 0. Rice v. Ransom 8 Cal.Rptr. 840, 842 (Cal
App. 1960) ("From the testinony of Wggins [the husband' s and
wife's friend] it is quite clear that Charles [the husband]
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consi dered the noney in the joint bank accounts was, and
intended that it should be, Alice's (the wife's) separate
property. And the inference is that when Charles stated to

W ggins that the 'noney that was involved in the property they
owned was hers,' he was referring to the ranch property which
was sold. These statenments were decl arati ons agai nst interest
and rebut the inference of a true joint tenancy.").

COPI ES FURNI SHED

Philip J. Stoddard, Qualified Representative
Fi nder Resource, Inc.

150 Kent Road, Suite 2-A

St. Augustine, Florida 32086

Paul C. Stadler, Jr., Esquire
Department of Banking and Fi nance
101 East Gaines Street

The Fl etcher Building, Suite 526
Tal | ahassee, Florida 32399-0350

Honor abl e Robert F. M1 Iigan
Depart ment of Banki ng and Fi nance
Ofice of the Conptroller

The Capitol, Plaza Level 09

Tal | ahassee, Florida 32399-0350

Robert Beitler, General Counsel
Depart nment of Banki ng and Fi nance
101 East Gai nes Street

The Fl etcher Building, Suite 526
Tal | ahassee, Florida 32399-0350

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recommended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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